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Before the
FEDERAL COJIHUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Direct Broadcast Satellite
Public Service Obligations

)
)
)

Implementation of section 25 of )
the Cable Television Consumer )
Protection and Competition )
Act of 1992 )

)
)
)

---------------)

TO: The Commission

KK Docket No. 93-25

REPLy COIIIIEH'l'S OF THE Cin or !fEW yORK

The City of New York (Ncity") hereby submits

these reply comments in the above-captioned proceeding.

I. Introduction

The pUblic interest obligations that section 25

of the Cable Television Consumer Protection and

Competition Act of 1992 (M1992 ActM)l imposes on

providers of direct broadcast satellite (NDBS") service

preserve the competitive balance Congress desires

between cable operators and DBS operators, and plays a

vital role in fUlfilling the 1992 Act's goal of

promoting Nthe availability to the pUblic of a diversity

1 Pub. L. No. 102-385, 106 Stat. 1460 (1992).
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of views and information through cable television ADQ

other video distribution media." Section 2(b)(2), 1992

Act (emphasis added). The city supports the comments

filed by the Local Governments in this proceeding and

believes that the proposals in those comments will help

the Commission achieve Congress' competitive and pUblic

interest goa18. 2

The city is concerned, however, about comments

filed by the DBS industry and others in this proceeding.

These commenters appear to read into section 25 a number

of limitations not contemplated by Congress. They share

an unfounded belief that the "localism" and "public

interest" provisions in the section are "optional"

rather than mandatory, and that the noncommercial

educational programming access provisions should be

implemented in a manner that would limit the access of

the providers of such programming to DBS services. If

implemented by the Commission, these commenters'

suggestions would effectively gut the statute and

Congress' statutory goals.

The city is particularly concerned by the DBS

industry's attempt to avoid addressing the issue of

localism. Local pUblic interest programming performs a

2 Co...nts of the National Association of
Telecommunications Officers and Advisors, ~. Al., filed
May 24, 1993.
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unique service to viewers that cannot be matched by

national programming and that Congress clearly intended

be provided for in Section 25. The Commission should

not be allowed to avoid imposing localism requirements,

as the industry suggests, merely because the technology

for the "perfect" community-oriented DBS system is not

fUlly developed.

These and other concerns are addressed below.

xx. Discussion

A. The Commission Should Require DBS Service.
to Provide Programming at the Most Local
Ley§l Technology Will Allow

Section 335(a) requires the Commission to examine

the opportunities DBS provides for furthering "the

principle of localism" and requires the Commission to

examine the methods by which this principle "may be

served through technological and other developments in,

or regulation of, such service." The City strongly

disagrees with the suggestion by several commenters that

regulations requiring any form of localism would be

inappropriate now because local DBS service is not

technically or economically feasible.

The DBS industry comments take an unnecessarily

restrictive view of "localism," equating that term

solely with community-based service. The City believes

this all or nothing approach to localism is unwarranted
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rate charqed for channel capacity aay not exceed

50 percent of direct costs. Several commenters suggest

in their comments that the FCC should set 50 percent of

direct costs as the required rate. 4

The City agrees with those commenters who believe

that Congress set the 50 percent rate as a cap, and that

the Commission may establish a free rate or a lower rate

for access of noncommercial educational programmers to

DBS services. 5 The purpose of section 335(b) is to

facilitate the use of DBS capacity by noncommercial

educational users. Free or reduced rates for national

educational program suppliers are necessary both to

Comments of the Consumer Federation of Aaerica, filed
May 24, 1993, at 20-23; Comments of Association of
America's PUblic Television Stations and Corporation for
Public Broadcasting, filed May 24, 1993, at 28.

4 Several commenters also urge the Commission to adopt
a definition of "direct costs" expansive enough to
permit DBS operators to recoup a number of costs truly
indirect to the provision of pUblic interest
programming. For example, Primestar Partners suggests
direct costs should include the per channel prorated
cost of constructing, insuring, launching, controlling,
tracking and maintaining the satellite and its ground
station links. Comments of Primestar Partners, filed
May 24, 1993, at 19. The City believes the suggestions
of these commenters are contrary to the clear mandate of
Section 335(b) (4) (C) which expressly excludes marketing,
administrative and similar overhead costs from the
calculation of "direct costs." The city agrees with
those commenters who note that this section is intended
to fulfill the congressional mandate that DBS providers
pass-on only those costs directly incurred in making the
DBS channel available to the noncommercial programmer.
~, ~.g., Comments of the Association of America's
Public Television stations and Corporation for Public
Broadcasting, filed May 24, 1993, at 28-29.
5
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ensure the continued production and availability of

high-quality noncommercial proqramming to DBS

subscribers, and to level the playing field between DBS

services and cable operators, who are required to

provide pUblic, educational and governmental access

channels at no cost to users.

C. The Tera "Monco...rcial proqramainq of
an Educational or Informational Mature"
Includes Local and Regional Sources
of Such Programming

The City agrees with commenters -- inside the DBS

industry and out -- that the term "noncommercial

programming of an educational or informational nature"

is not limited to programming supplied by "national

educational program suppliers,"6 and those commenters

that suggest that the term "national educational proqram

supplier" be interpreted broadly to inclUde most sources

of noncommercial educational proqramming, regardless of

their current geoqraphical reach. 7

However, the City disagrees with the specific

conclusion of the Discovery Channel that "national

educational proqram supplier" includes any cOmmercial

6 ~, ~.~., Comments of DirecTv, Inc., filed May 25,
1993, at 24; Comments of Primestar Partners, filed May
24, 1993, at 20; Comments of the Consumer Federation of
America, filed May 24, 1993, at 18.

7 Comments of Educational Broadcasting corporation,
filed May 24, 1993, at 4; Comments of the Consumer
Federation of America, filed May 24, 1993, at 17.
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entity which provides noncoaaercial progra..ing of an

educational or informational nature. The intent of

section 335(b) is to aid non-profit tax-exempt entities

that provide educational and informational programming,

rather than to aid commercial entities that provide

programming they label as "educational" or

"informational." Therefore, the Commission's

determination of which progra...rs are "nonco..ercial

educational suppliers" should be based on the nature of

the programming they generally provide ~ the nature of

the supplier itself (§.g., non-profit noncommercial

entities).

D. The Commission Should Consider Imposing
Additional "Public Interest" Requirements
Pursuant to Section 335(a)

Section 335(a) requires the Commission to

initiate a rulemaking "to impose • • • pUblic interest

or other requirements for providing video programming."

Several commenters have suggested that because DBS is in

an early stage of development, no requirements

additional to the political broadcasting requirements

should be iaposed. 8 The City agrees with the Local

Governments and other commenters who state that the

"pUblic interest" provision is not an optional provision

that the Commission mayor may not apply. Congress was

8 ~.g., Comments of Continental Satellite Corporation,
filed May 4, 1993, at 28.
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well aware of the fledgling state of DBS .ervice when it

iaposed the "public interest" obligation in

Section 335(a); if Congress had intended for such

obligation to be optional, it would have clearly made it

so.

xxx. COHCLUSXOH

The City urges the Commission to adopt

regulations that fully implement the intent of Congress

in enacting section 25, and to not adopt proposals by

commenters that would undermine the pUblic interest

benefits intended by the section.

Respectfully Submitted,

JiJk {< C&Jt/h'
Norman M. Sinel I
Stephanie M. Phillipps
William E. Cook, Jr.

ARNOLD , PORTER
1200 New Hampshire Avenue, N.W.
WaShington, D.C. 20036
(202) 872-6700

Counsel for the Local
Governments

July 14, 1993


